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LUBANGA GUILTY OF CHILD SOLDIER CRIMES:
REACTIONS IN DRC AND LESSONS LEARNED

A group of children in the DRC. Thomas Lubanga, a C
and conscripting children under the age of 15 and u
the Ituri con’ict in 2002-2003. Credit: Flickr/Ant

ongolese warlord, was found guilty of enlisting
sing them to participate actively in hostilities in

hony Asael (AIA in Congo)

ON 14 MARCH 2012, a historical decision wasagainst the use of child soldiers and advocating
reached in the International Criminal Courtsfor and representing victims' rightsBwere equal-
(ICC) !rst trial: "omas Lubanga, a former ly pleased with Lubangas conviction.

Congolese warlord accused of child soldiegprc civil society organizations are satis'ed
crimes committed in Ituri, east Democratic Reyith the guilty verdict rendered in the Lubanga
public of Congo (DRC), was found guilty. trial. "is is particularly important for us who

He was found responsible, as co-perpetrator, bfive been working tirelessly and very 0%en un-
war crimes consisting of enlisting and conscriptder threats and risky conditions to campaign
ing children under the age of 15 in the Forceagainst the use of child soldiers in armed groups
Patriotiques de Lib#ration du Congo and usin@nd forces? said Andre Kito, coordinator of the
them to participate actively in hostilities in theDRC National Coalition for the ICC.

context of an armed con$ict not of an internaarig js an important day for the victims of the

tional character from 1 September 2002 0 18, congict. While they are disappointed that
August 2003. he was only convicted for using child soldiers,
"e guilty verdict rendered by the ICC against they hope this will send a strong signal to future
"omas Lubanga was generally well received bgriminals and that in the end victims will receive
the DRC population and government. It satis!ededress for the damages they su&ered? added
many in Bunia, Ituri, in particular. Civil societyJean-Marc Lombaku, coordinator of Synergie
organizationsBwhich have been campaigningles ONG congolaises pour les victimes (SYCO-

CONTINUED ON PAGE 3
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LETTER FROM THE COALITION'S AFRICA COORDINATOR, FRANCIS DAKO

THERE HAVE BEEN several new develop-
ments in Africa in terms of international crimi-
nal justice and human rights. Chief among the
is the landmark ruling by the International
Criminal Court (ICC), which found Congolese
militia leader "omas Lubanga Dyilo guilty of
perpetrating war crimes. "e former warlord
was arrested in 2006 and transferred to "
Hague for his trial before the ICC, which be
gan in 2009. On 14 March 2012, he was fou
guilty of recruiting and enlisting children un-
der 15 and using them to participate actively in

hostilities in the DRC from 1 September 2002 Coalition Africa Cooordinator, Francis Dako.
to 13 August 2003. "e UN and the majority of Credit: CICC

the international community hailed "e Hague

hold Hussein responsible for 20 counts of crimes
against humanity, including persecution and rape,
and 21 counts of war crimes, including murder
and attacks on civilians. Also in March, Mauri-
tanian authorities, with assistance from France,
arrested Muammar Gadda!'s former chief of in-
telligence, Abdullah Al-Senussi, when he entered
Nouakchott on a false passport. Al-Senussi is
wanted on charges of crimes against humanity.

"e Kony 201%ideo campaign also was a major
highlight that drew attention to the LRAs want-
ed leader, Joseph Kony. "ere has also been a
great deal of focus on the 20campo 4°Bthe four
individuals who remain under investigation in
the Kenya situationBdue to the fact that those

judgment; human rights groups hope the verdicPn 13 January 2012, Mali signed a COOperati?Hdicted by the Court are from the political
will set a precedent. agreement on the enforcement of sentences Wigﬁte. “e Courts ability to con!rm the charges

i ! . .
Another notable development was the Court' hfe_ ICC. tli dfvelo?me_ni maker? Mali the !rst against these four has gone a long way in show-
decision on 23 February 2012 to expand the r(ljc?n sfa;le o_ltlen etr into su((j: ta? agreeme%g that the ICC will investigate those alleged to
temporal scope of the prosecutor's investigation‘”’lsn opelully wilt et a precedent 1o encourage,, e perpetrated crimes under the ICC's juris-

in C*te d'lvoire to include crimes allegedly com-Other b el diction regardless of their status.

mitted since 2002. "is decision was welcomedn addition, the ICC issued an arrest warrant iny; ¢ these developments, to cite but a few are
by Ivorian civil society and human rights groupghe !rst week of March for Sudanese Defensg, i assed in this issue of Africa Update. We
who have long insisted that investigations intd/inister Abdul Raheem Mohammed Hussein aﬁope that our readers will appreciate the content
the Ivorian situation should cover crimes compart of investigations into atrocities in Darfua-S -+ il draw from lessons learned to be better
mitted since the earlier stage of the con$ic_dan. Hussein is the latest of several senio_raj_sci equipped to address the challenges of ensuring
"_ere were other |mp_ortant qevelqpm?nts rela- in Sudan wanted by the ICC. "e _court said in ajustice for the most heinous crimes.

tive to the ICC and international justice as welistatement that there were su+cient grounds to

CAPE VERDE BECOMES THE MOST RECENT AFRICAN STATE TO JOIN THE ICC

Cape Verde signed the Rome Statute on 28 Dénion, the Coalition's Secretariat and Steering
cember 2000; however, constitutional concerrSommittee members, among others) and in
prevented the immediate rati!cation of the treatylarge part due to Cape Verdean state o+cials'
In an e&ort to advance the process, in May 20p4érseverance and will, Cape Verde's national as-
Rights and Democracy+International Center fosembly adopted the constitutional amendments
Human Rights and Democratic Developmenbill on 5 February 2010, paving the way for rati-
organized a technical meeting on the mattelcation of the Rome Statute. "e Coalition sent
of rati!cation, which the president of the Capédetters to the Cape Verdean government urging
Verdean national assembly, Aristides Lima, att to ratify as part of its November 2010 Univer-
tended, as well as the Coalition Secretariat's faal Ratilcation Campaign (URC) and followed
mer Lusophone advisor. "e meeting generatedup with a mission in May 2011.

momentum. In 2005, the_gov_ern_ment form_ed &jnce ratilcation, the Coalition has been work-
committee to analyze the implications of rati!ca-

f - oo ing with members there to encourage the pro-
tion which found that_a constitutional amend- ess of implementing complementarity and
ment was necessary in order for Cape Verde

ratify the Rome Statute. Given this momentu operation legislation. As a state party, Cape
i ; : . erde should ensure that it has legislation in
ON 10 OCTOBER 2011, Cape Verde rati'ed anq'to further contribute to Cape Verde's ratilca- 9

i i - . | | ivel rate with th
the Rome Statute, becoming the 33rd Africafion eg.orts, the Coalition Secretariats Lusophorgo .. 0 be able o e&ectively cooperate with the

state, the 119th state worldwide, the !rst LUSQyqyisor attended a seminar on the implementas
phone country in Africa and the 12th membetijon of international humanitarian law, which the commitment shown by all national stake-
of the Econo_mlc Community of West Affican ook place in Cape Verde in June 2008. "e Semiholders to accomplish rati!cation, the Coalition
States to ratify the Rome Statute, the foundsyr provided an opportunity to tackle issues re : ’
ing treaty 0(‘; th‘l? _Internaflonal (g:mr?mafl Coulrt lated to the implementation of the Rome Statut
- "e Coalition welcomed this formal herepy allowing civil society to complement the; : -

i . - .'domesticate the Rome Statute and implement
commitment by the Cape Verdean governmenfork of the newly formed committee in identi- .o neration provisions P

to advance the rule of law and !ght against imfying ways that would best allow Cape Verde t0
punity, which came a%er overcoming signi!cafiaify and implement the treaty.

obstacles through joint action by civil society, . .
government and parliament. Following much advocacy by various stakehold-

ers (including by national CSOs, the European

ICC hosts welcome ceremony honoring Cape
Verde as new state party. Credit: ICC-CPI
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LUBANGA GUILTY OF CHILD SOLDIER CRIMES: REACTIONS IN DRC AND
LESSONS LEARNED

VI). @"ey were very worried that he would be were surprised that the prosecutor would no
found innocent and released. His potential reeonsider furthering his investigation to include
turn here would have created major tensions imore charges against "omas Lubanga?®

i 1 o
the turi region: While the ICC was actively conducting outreac

On the other hand, Lubangas supporters anghissions on the ground, they were mainly lim
members of his community (Hema) and hisited to Bunia and its surroundings. A number o
Union des Patriotes Congolais party were frugturians were not informed about the Lubangd
trated and disappointed in the Court's decisiortase and some were not even aware of the
to convict someone they consider a hero. Fayanga decision. A limited outreach budget i
them, Lubanga is merely a scapegoat who pre%en cited to explain why more robust outreag
tected them from being massacred. "ey be-activities on the ground can not be carried ou
lieve that international powers are the ones thajut the Court should insist on an adequate bud-
should be held responsible for the crimes conget and should evaluate its outreach strategy to
mitted because they started the violence in lturgnsure that the most a&ected communities are

It is important to note that some of the crimedncluded in outreach. e

committed against the victims from the Hemantermediaries are essential actors for the ICC as

community are currently being addressed at thg whole in reaching out to victims and witnesses

ICC in the trial against Germain Katanga angnd facilitating access to communities with o )

Mathieu Ngudjolo, who are both from the Len-whom the Court would not ordinarily have ac-  This IS an important day
du community and accused of committing walcess. However, the Lubanga trial demonstrated -

crimes and crimes against humanity, includinghat better screening, guidelines and oversight for the victims of the
using child soldiers in the village of Bogoro,iltur should be employed in the use of intermediar- lturi conict. While the
While Lubanga's conviction is quite an achieve€s. As a result, ICC Trial Chamber | found that ' y

ment for the ICC and international justice, thethe O+ce of the Prosecutor (OTP) should not — 5re disappointed that
Lubanga case being ICC's !rst case and !rst trid]l,ave delegated its investigative responsibilities

the Court should take the time to make an ad0 intermediaries, who had facilitated contact  he [Lubanga] was only
sessment of the way the case has been condudigiveen or identiled witnesses for the OTP, a ] ) )
from beginning to the end. It should particu|ar|yCifCUmStance which had led to some evidence COthCted fOI’ USIng Chlld
address challenges in terms of scope of chargesing excluded from the proceedings by judges.

outreach and use of intermediaries. Such challenges do not overshadow the fact
When the ICC prosecutor decided to restrict théhat the ICC has reached a milestone in the his- will send a strong signal
charges to recruiting and conscripting childrertory of international justice. "e Lubanga trial o

under 15 and using them actively in hostilitiesyas the ICC's !rst. It is one of the few inter- to future criminals.

he excluded a large group of victims from obrational criminal cases in history to charge an

taining justice for crimes such as pillaging anéhdividual with acts of enlistment and conscrip-

rape. tion of child soldiers. As such, the trial has done

much to highlight the gravity of that crime and

A number of victims who were not granted th helbed to bring the i into int tional
status of victims, including girls who were usee;]as e"pe [o/bring the 1ssue into internationa
us. "e trial is also noteworthy as the !Irst

as sexual slaves, felt completely le% out? s2 - L .
Instance of victim participation in an interna-

Y“T“a Malalka_ Garcul';\ from the Ligue pour Iational criminal trial, with a total of 129 victims
Paix et les Droits de 'Homme (LIPADHO). participating. Reparations to victims for harmg
While the prosecutor's strategy might have beesu&ered may now be ordered by the ICC judgg
restricting the charges as much as possible ighich would be another groundbreaking !rst in
ensure he won his case, DRC civil society orgigternational criminal jurisdictions.
nizations have stated their belief that plenty qf - .
information and evidence was available to sup-e out(_:ome of the I__ubanga trial is encouraging
and will hopefully increase general support fo|
port more charges. the work of the Court so that it can continue its
e reality on the ground is that local com- 1ght against impunity and serve the many morg
munities were mostly victims of crimes such &gictims of horrible crimes who are waiting for
sexual violence, widespread killing, pillage arjglstice to be done.
burning of villages? explained Eloi Urwodhi Andre Kito (), coordinator of the DRC

Uciba, coordinator of LIPADHO. @Many NGOs Coalition for the ICC, participates in a radio
program to address communities in the DRC
on the Lubanga decision. Credit: CICC

Thomas Lubanga Dyilo. Credit: iCC-CPI

soldiers, they hope this
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KONY2012: MIXED FEELINGS IN UGANDA

KONY 2012 is a short !Im created and released on 5 March 2012 by Invisible Chitdpeontote its 2Stop Kony® move-
ment, which advocates for Joseph Kony's arrest by December 2012. Joseph Kony,tleatligiaofian rebel group Lord's
Resistance Army (LRA), is accused of war crimes and crimes against humanity altegedtied in northern Uganda
from 2002 to 2004. "e International Criminal Court issued an arrest warrant forihiduly 2005, but to this day, Kony has
evaded arreskony 2012yenerated many reactions, both positive and negative. Below are vievlsré® of the Coalition's
members in Uganda.

VICTOR OCHEN

a"e LRAs war in Uganda sadly le% numerous victims in its wake, but one bugoiggtion
remains in a&ected communities: what happenetktthiousands of children and adults abductg
and who are still missing? If the present explosibattention will shine a light on victims'
plight and empower them, it will have been worthwhile. However, lifi€ibildren's intent of
making Kony famous and elevating the chief perpetrator to a Hollywood:zstglarity is deeply
insensitive to victims. During AYINET's !rst publiecreening of the short !Im in northern
Uganda, thousands of attendees were outraged by seeing propaganda, drshimtacelets in
the style of an election campaign bearing the name of someone whgsesimould only appeal
on a Most Wanted poster. We hope Invisible Children will adjust their upcoauitigties by
respecting rather than hurting the feelings of the victims they purpbelpo While appreciative
of the need to apprehend Joseph Kony and other ICC fugitives to fer@ooountability and
end impunity, victims contend that the government of Uganda and the intenaatommunity
should support the need for reparations instead of e&orts on theid@al indeed, a restoration
of human dignity and livelihoods should be at the forefront of all these e&orts?®

BVictor Ochen, director for African Youth Initiative Network (AYINE
a charity organization that works to support war victims in northern Ug

KULIHOSHI PECOS

a"e motivation of Invisible Children as they clainn the
video is to attract the attention of the public over the plight ajt
misery faced by children in northern Uganda because of
war. "is is a very positive move. "is !Im is for us a reminder
about the particular situation of children in therth who have
been victims and continue to face the consequences of the
Invisible Children claimed that it is fundraising money for t
street children in northern Uganda, which is a good idea; b

the problem is not money, the problem is about the allocat

JOSEPH MANOBA

aMany victims have not had the opportunity tq
watch the short !Im as the majority of them d¢
e not have access to televisions or internet.
some, particularly victims in the Lira and Gul
districts, seized the chance to watch it throug
ar.a public screening organized by AYINET. A Iq
of these victims expressed that while the vid
may be good, its intentions may be suspect: {
llm paints the picture that the world has bee

of that money. | hope that they don't use 70 percent of the funds adthiaistrative costs
and maybe provide 10 percent to the people. A big number of people worthing®Os
here in Uganda o&ering services to IDPs and refugees are living in abundarciettih
waste but the people they help are living in destitution with a lot to Wéuemn | look at this
trend | have to wonder whether Invisible Children is looking for money raltiaerlboking
to address the situation of the children. "is sentiment has also been eclygeeoble in
the north, whose reactions to tKeny 2012Im can be generally summed by one victi
statement: ‘these people are taking advantage wfisery to make money in their countrieq
because they will ask for donations in the nanmelping but when the donations come the
will eat it alone and we shall only get peanuts.®

Kulihoshi Musikami Pecos , coordinator of PeapiRetce and Defense of Rig
(PPDR), a grassroots human rights and peace atigartiased in Kampala, Ugand

ignorant about the LRA violence in norther
Uganda. Is the world really coming to kno
about this notorious Joseph Kony !gure fo
the Irst time? It is hard for victims to believe
this given that the ICC issued arrest warran
since 2006 and the Juba peace talks have |
crucial and signi!cant. Victims believe tha
the video shi%s attention from the issue
primary concern: reparations to victims ang
their communities®

Joseph Akwenyo Manoba, legal advisa
the Uganda Victims Foundation.

To watch theKony 201Zhort !Im or for more information on the Invisible Children campaign, pleasewisit.kony2012.com
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GBAGBO CASE: STRONG REACTIONS IN CITE D'IVOIRE

By Mata Coulibaly, president of SOS Exclusion, a NGO member of the Ivorian Coalition for the ICC

to have a fair trial. On one hand, the judicial sys-
tem in C*te d'lvoire is perceived as being partial
as many believe the Ouattara regime is applying
victor's justice by sending Gbagbo to "e Hague
and prosecuting mostly pro-Gbagbo support-
ers at the national level. On the other hand, for
civil society, the high standard of fairness in
the international justice system is a guarantee
that Laurent Gbagbo is better o& being tried at
the ICC. However, civil society also calls for all
perpetrators of crimes, regardless of their alle-
giance, to be held accountable.

Expansion of investigations to cover crimes
since 2002

At the time he requested that a formal investiga-
tion be opened into the C*te d'lvoire situation,
the prosecutor had limited the scope of his in-
vestigation to cover only the recent post-elec-
tion crisis, to the dismay of Ivorian civil society,
which subsequently called on the prosecutor to
extend his investigation to include crimes alleg-
n%dly committed since 2002.

Women grieve during a 2march of mourning® for all the victims of post-election violence in the
Treichville neighborhood of Abidjan, C"te d'lvoire. Credit: Rebecca Blackwell

GIVEN THAT CITE  d'lvoire has been in a the French army that arrested their leader and” ~ _ ) )
political-military crisis since September 2002then gave him up to forces loyal to OuattardViolations of human rights in C*te d'lvoire and

the Ivorian people hoped that holding inclusiveey believe this action only proves accusationssrimes against humanity did not begin on 28 No-
fair and transparent elections would usher ithat Ouattara is the henchman of the Europea¥ember 2010. At least three NGOs with which
an end to the con$ict. However, between Desowers. we work feel that opening the investigation to

cember 2010 and April 2011, the country wWag, contrast, for those opposing Gbagbo, his a':":ri]llcclx\??o:htehgeirqsgs:é;nz;ieor?etgt%rgbn%rzeo?azir\/\;%ﬂd
marred anew by a post-election crisis that Wd8st and isolation not only demonstrated théredible0 stated Nathalie Kone Traroe, executive

particularly violent and ml_ererous, causingstrength and power of their leader Ouattara, b irector of the Centre F#minin pour la D#mocra-
around 3,000 deaths according to the UN. 5150 addressed the injustice they su&ered for & et les Droits Humains (Women's Center for
"e crisis occurred a%er the second round ofades under Gbagho. Democracy and Human Rights), a NGO member

the 2010 presidential elections, the outcomgg s part, Ivorian civil society in general reof the Ivorian Coalition for the ICC.

of which was a disputed presidency in C*§ained from reacting due to the general insec

U . . - . .
d'lvoire. Indeed, this crisis, manifested by !ght-rity prevailing in C*te d'lvoire, and in Abldjan AYer conSIderlng additional information pro-

ing, pitted supporters of Alassane OuattaraBin"articular. vided by the prosecutor at the request of judges,
current president of C*te d'Ivoire, proclaimed Pre-Trial Chamber Il of the ICC on 22 Febru-
Winner by the |ndependent E|ectoral Commis:rransfer Of Laurent Gbagbo ary 2012 authorized the eXpanS|0n of the OTP's

sion (IEC) and recognized by the internationaNews of the transfer of Laurent Gbagbo to "e/nVestigations to include crimes allegedly com-
communitybagainst those of former presidentHague on 30 November 2011 generated ma,\[&'tted from 19 September 2002 until 28 No-
Laurent Gbagho, who was declared the winnegactions. ember 2010.

by the Constitutional Council. "is violence o ~e decision to expand the temporal scope of

: r supporters of the former president, it was™ " S ; .
resulted in the arrest of Laurent Gbagbo on 11 blowptpr)\at was hard to bear. Ee next day, thé€ investigations sparked a sense of satisfaction

April 2011 at the presidential palace in Abidjan; dn Gbagbo's supporters since the ICC would now

Cocody, followed by several months in isolatioHe"Jldllnes of the pro-Gbagbo daily Notre Voi

at a detention center in the north of the counic2d: “Ouattara delivers Gbagbo fo the ICC: CONTINUED ON PAGE ©

IR .
try. President Ouattarabwho rea+rmed thefarewell reconciliation® Like this newspaper

2003 declaration by the Ghagbo governmerfi % SRR TR, L B0 TERCT
recognizing the jurisdiction of the Interna- P

tional Criminal Court (ICC) over grave crimes!eader' As well, they believe that Ouattara's ca

committed since 2002 requested the ICC 5 proceeding with victors justice.

investigate the post-election violence. "e ICCWith regard to supporters of Ouattara, Gbagb
prosecutor opened an investigation in Octobeiransfer to the ICC has been well received. "e
2011 and an arrest warrant for Laurent Gbagbdew it as a logical continuation of his indictmen
was issued, leading to his transfer to the ICC dar various crimes committed during his tenure
30 November 2011. Since then, many reactiofig reaction of a pro-Ouattara resident of Abobo
have emanated from both sides. (north of Abidjan) in the press illustrates thislfee
ing: 2'e ICC's decision to indict Laurent Gbag-

) ) ) bo does not surprise me, it is welcomed. He m
"e arrest and isolation of the former president respond to the charges against him®
in the north instilled in his followers a sense c%/

Arrest and isolation of Laurent Gbagho

} o ) ] Laurent Gbagbo before the International
orian civil society believes that Gbagbo's trans- Criminal Court. Credit: ICC-CPI.

er to "e Hague will allow the former president

fear and mistrust, which led to the self-exile
many of them. It is widely believed that it wa
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GBAGBO CASE: STRONG REACTIONS IN CITE D'IVOIRE

I be able to prosecute those responsible for tmeassacres on 24-26 March 2004 related to the

2002 rebellion and the perpetrators of massacrespression of opposition demonstrations.

and other crimes. For its part, civil society welcomed the ICC's de-

Meanwhile, supporters of Ouattara believe thatision to extend the investigations back to 2002

investigations should cover crimes commitbecause it will allow for those who are most re-

ted since 2000 to clarify the matter of the masponsible for crimes and violations of human

grave at Yopougon. However, the ICC's jurisrights that would otherwise have escaped justice

diction begins only on July 1, 2002, thus sudo be prosecuted. As stated by Ali Ouattara, presi-

an investigation would not be possible. Neverdent of the Ivorian Coalition for the ICC, 2"is

theless, to them, the ICC's decision to wideis an opportunity for all victims to attain justice,

; : : the scope of its investigation will shed light omegardless of when they were victimized or what

is better off belng tried the crimes committed under the Gbagbo reparty they supported. "is is a chance for true
gime between 2002 and 2004, particularly th@conciliation and lasting peace especially®

at the 1CC. murder in September 2002 of the former Ivo- 9P P Y

rian president, General Robert Gu#<, and the

The high standard of
fairness in the interna-
tional justice system is a
guarantee that Gbagbo

ICJ-KENYA STANDS UP AGAINST AL-BASHIR

By George Kegoro, executive director, International Commission of Jurists-Kenya

As a state party to the Rome Statute of the ICC
and having domesticated the treaty, Kenya has
an international and domestic legal obligation
to respect (and act upon) the ICC's arrest war-
rants against Al-Bashir. In an e&ort to ensure
that Kenya upholds its obligations to arrest and
surrender Al-Bashir should he visit Kenya again,
ICJ-Kenya launched an intense legal action with
the High Court.

One year later, the High Court of Kenya issued
a provisional arrest warrant based on the ICC's
arrest warrant against Al-Bashir. However, upon
issuance of the warrant, Sudan announced that
it would break diplomatic relations with Kenya

unless the warrant was repealed. "e Kenyan

government actively sought to appeal the deci-
sion, requesting the warrant to be suspended
until an appeal decision was madeba request

ON 28 NOVEMBER 2011, the Kenyan High Al Bashirs visit tarnished the spirit of the consti{"€ High Court denied. Despite this pressure
Court issued a provisional arrest warrant againtion. While President Mwai Kibaki defendedf”InOI as required under Kenyas law domesticat-
President Omar Al-Bashir of Sudan should héhe invitation on the grounds that good relationd"d the Rome statute, the arrest warrant should
ever step into Kenyan territory again. "is camewith Al-Bashir were important for the then- be executed by the attorney general and Kenyals
a%er a long legal and diplomatic battle, set o&fignding referendum on South Sudan, OdingH]temal sec_:urlty minister should Al-Bashir visit
the International Commission of Jurists-Kenyasondemned it arguing that it was wrong to hosfenya again.

(ICJ-Kenya) lawsuit. an ICC fugitive. On a second occasion, KibaKe debate generated by the outcome of this case
Al-Bashir, sought by the International Criminalannounced a follow-up visit of Al-Bashir set fothas h_ao_l_th(_e e&ect of engendering'] dor_nes_tic re-
Court (ICC) for war crimes, crimes against hu_December 2010 to prepare for the referendursponsibility in Kenya for the coun'trys obllgat_lons
manity and genocide committed in the region on South Sudan. unQer the Rome Statute and its International
Darfur, Sudan between 2003 and 2008, visitdis time, ICJ-Kenya decided to write to the CTimes Act. Although the government has cho-
Kenya on 27 August 2010 to attend the countryfresident and the prime minister remindingSE" t© @ppeal the decision, ICJ-Kenya regards the
o+cial ceremony to usher in a new constitutionthem of their obligation to arrest Al-Bashir un-Al'BaShIr case as an exceptional accomplishment

: . international justice and considers that the
- : : der the Rome Statute. In his response, the prlan%r n
Al-Bashir's arrival in the country was unan-"" . - . o i iani iti
y inister indicated that Al-Bashir's Irst visit was2S€ Provides signilcant advocacy opportunities

nounced and reportedly took even some well- . n questions of cooperation with the ICC, not
placed government o+cials, including Prime©t approved by the entire government and tha?

~ : nly in Kenya but across the continent.
Minister Raila Odinga, by surprise. "e visit the fO”tOWE;E). m_eetlng had been moved fronf
caused controversy nationally as many believ&:enya 0 Ethiopia.

Sudanese President Omar Al-Bashir arrives escorted by Kenya's Tourism Minister Najib Balala for
the promulgation of Kenya's new constitution on 27 August 2010 in Nairobi. Credit: Kanyi



THE CHALLENGES OF ICC PROSECUTION AHEAD OF UPCOMING
PRESIDENTIAL ELECTIONS IN KENYA

By George Kegoro, executive director, International Commission of Jurists-Kenya

THE INTERNATIONAL CRIMINAL  Court
(ICC) process in Kenya has been a watershed
event in Kenyan political and human rights
history. On 23 January 2012 an ICC Pre-Trial
Chamber con!rmed charges against four of
the six persons accused of allegedly commit-
ting crimes in the a%ermath of Kenyas 2007
presidential electionsbnamely William Samoei
Ruto, Joshua Arap Sang, Francis Kirimi Muth-
aura and Uhuru Muigai Kenyatta. In light of this
development the Kenyan public, government
and civil society have begun to prepare for a
long-term relationship with the ICC in respect
to the cases. Human rights and rule of law ac-
tors in civil society have a massive slate of work
ahead of them, from supporting and informing
victims about the process to monitoring victim
and witness protection, countering propaganda
from the Kenyan government and the accused

persons pushing the Kenyan state to prosecute

other actors who fall outside the ICC's jurisdicEOMPeting in the presidential elections; howeve | E_—_G_G—
tion, among much more civil society and various stakeholders have se-

) ) verely criticized this approach. "ey believe that
Importantly, the upcoming Kenyan electionsb g,spects cannot run for election since they do
expected to take place in late 2012 or eagbt meet the integrity threshold set in the con- Vfjctims' expectations for
2013Dwill occur while the ICC prosecutionSsiition, Ngunjiri Wambugu, executive director
are ongoing, thus posing a major challenge foft change Associates stated that #hose callirthe ICC process also pres-
civil society and the country as a whole. Accorgg, the postponement of the ICC process are not )
ing to Grace Maingi-Kimani, executive directorte”ing us that such postponement means we do€Nt important challenges

of the Federation of Women Lawyers (FIDA}ot start dealing with the underlying reasons that . .

Kenya, the interaction between the elections anflove Kenya to the 2007 post-election violence for civil society actors.
the ICC prosecutions is enhancing uncertainty,n it js convenient to these two gentlemen? o
and trepidation about the democratic proces% fims' tati for th ICg I The ICC has a very limited
across Kenya. ICC suspects have used the casE8MS €Xpectations for the process aiso

to mobilize support for themselves, so if they aR¥€SeNt important challenges for civil society. budget outreach and has

unable to run because of legal restrictions, thejf /CC has a very limited outreach budget and

supporters may resort to violence like in previl@S Seen arise in the number of situations it haS€en a rise in the number
of situations

Kenyans lining up to vote on referendum on new constitution. In late 2012 or early 2013, Kenyans
will vote to elect a new president. Credit: BBC

ous elections. to deal with, including Libya and C*te d'Ivoire.

Considering those limitations, much of the bur-

In the recent past, supporters of Ruto and Kgjen to educate victims and the general public
nyatta announced that they would petition theis 1o civil society. According to Njonjo Mue,
court to postpone the trial of the cases until a%ggpty director of the International Center for I
Kenyas electionsbboth suspects are consideringansitional Justice (ICTJ) in Africa, managing
victims' expectations while preparing them for
a lengthy judicial process at the ICC is a critic@92inst the ICC process. In recent months, the
challenge, and the failure to manage victims' ef!Sh to bring before parliament a bill propos-
pectations will result in their disappointment ifN9 @ Special tribunal for Kenya has gained new

expectations, even unrealistic ones, are not m&gomentum. - According to  Maingi-Kimani,

} ) whose organization works on women's issues,
"e struggle to establish a domestic prosecuyenya has an obligation to put in place mecha-
tion mechanism to close the impunity gap ifijsms for justice in relation to the victims of
Kenya related to the post-election violencg,e post-election violence, but must not jeop-

remains a challenge. Civil society actors havgize the cases already before the ICC.
been treading a !ne line between demandin

a domestic prosecution mechanism and poter%enya is now in a long-term relationship with the

William Samoei Ruto, Joshua Arap Sang, Fran- tially helping the Kenyan state to undermindCC: the successful management of which can
cis Kirimi Muthaura and Uhuru Muigai Kenyatta the ICC process, since any domestic mechg@ntrlbute to ending impunity in the country.
before the ICC. Credit: Capital FM. . !
nism could be used by the government to work




AL-BASHIR CASE: AFRICAN STATES' FAILED COOPERATION WITH THE ICC

of Sierra Leone. Af- improve and rejection of impunity as enshrined
rican leaders did not in Article 4 of the Constitutive Act make sense.
seem threatened by Role of CSOs

Taylor's warning, ) ) )
aToday it is me and Civil society across the region has been engaging

only God knows who in advocacy actions to urge governments to arrest
it will be tomorrowe and surrender ICC suspects. "ese actions are crit-
In January 2007, Af- ical to sti&en the spines of governments to uphold
rican leaders denied their obligations to the ICC and to bring the voice
Al-Bashir the posi- Of victims and a&ected communities to the fore.

tion of chairman of Actions to consider include the following:
the AU Assembly of

Heads of State and’
Government  a%er
Chad threatened to
withdraw from the

AU if Al-Bashir were

elected chairman.

Organizing peaceful demonstrations outside
of the Sudanese embassy of one's country with
banners and signs calling for Al-Bashir's arrest
and copies of the arrest warrants;

- Preparing brie!ng papers to the AU highlight-
ing instances of the AU or individual African
countries commitment to justice, which would

THE ISSUANCE OF an arrest warrant for Since the 2009 AU pe well received by the AU;

Sudanese President Omar Al-Bashir in Marchon-cooperation decision, some states, includ-Advocating that donors encourage recipient

2009 ignited outrage against the Internationahg South Africa, Botswana, Zambia, Kenya andstates to uphold their rights-based obligations;

Criminal Court (ICC) at the African Union Uganda have warned Al-Bashir that if he visits publicizing the crimes allegedly committed

(AU) and League of Arab States, driving a weddleeir countries they will arrest him. In Novem- by Al-Bashir and making the slogan of end-

between the AU, the UN Security Counciber 2011, Uganda and Tanzania rejected théing impunity relevant to the ordinary man and

(UNSC), African states parties to the Rome StaRepublic of Sudan's application to join the Eastwoman is necessary if they are to advocate for

ute (RS) and African non-states parties to thafrican Community because of undemocratic protection of human rights;

RS, resulting in an AU decision not to cooperatpractices and violations of women's rights. On Developing an online campaign strategy to be

with the Court on the arrest warrant. "e ten- 28 November 2011, the High Court of Kenya is-issued every year on the 4 March anniversary

sions show no signs of coming to an end. To daseied a provisional arrest warrant for Al-Bashir of the arrest warrant;

four states partiesbnamely Kenya, Chad, Djibased on the ICC's arrest warrant. - Taking legal action: A number of African civil

bouti and Malawibrefused to cooperate Withysot recently, Malawi's new president, Joyce BanSOCiety organizations have threatened to sue

the Court in arresting Al-Bashir while he was oy, ‘made clear her country's support for the ICCtheir governments for breach of their legal
their territory. “eir cited reasons included Al b geclaring that Al-Bashir would be arrested if Obligations towards the Court. In 2010, ICJ-

Bashirs alleged presidential immunity and th¢ys aitended an AU Summit in Malawi. President Kenya !led a motion before the Kenyan High

AU decision's call on AU member states not g,n4a5 support for the ICC essentially reversedcourt seeking the arrest of Al-Bashir. “is

Demonstrators rally in support of the International Criminal Court in
Kenya's capital, Nairobi, on 18 January 2011. Credit: Noor Khamis

cooperate with the ICC. her country's previous non-cooperation deci- Yéar, the Youth Association for Democracy
But even these states have not consistently son with the ICC under former president Bingu (Yadema) from Malawi threatened to bring
fused to cooperate with the ICC. For exampléJutharika. publIC_ I_ntere§t Iltlga_tlor_l against |_ts govern-
in 2009, when the AU Irst issued the NON-CO0Pr g need for African governments to step up ment if it decided to invite Al-Bashir again.
eration decision, Chad lodged a reservation O&)operation with the 1CC "e way forward

the decision because it felt that it had an obliga- ) ) . . .
tion to cooperate with the Court. Clearly someAnnually the European Union (EU) provides © approval rating of the AU and African lead-

thing must have happened to change Chadiz#out >40 million to the AU Peace and Securif§ys among African citizens is low. Reports of the
President Idriss D#by's attitude towards the IccSouncil's budget on conict prevention and res Us ine+ciency have been hard to stomach by
Could it be Ping's anti-ICC statements that th@lution. "e EU should use its in$uence to en-Many Africans who feelthf:\t their leaders and the
ICC is targeting Africa? Or was D#by afraid dfourage and bring about the arrest of Al-Bashiff have let them down. "e capture of alleged
the military wrath of Sudan and more interesteimilarly, the international community should suspects from Africa depends on several factors
incentives available to make sure thggluding the involvement of local people and

in his political survival? use any Incel : . i, : i

, any state assists with the arrest and surrendertg commitment and political will of African
Past elorts by African heads of state and the 5| ‘gaghir to the Court. governments and the international community.
AU to cooperate with the ICC and hold Afri- e L he Afi
cans accountable "e capture and surrender of the Sudanese presilf impunity is to be ended on the African con-

__dent and all other suspects wanted by the ICtinent, African leaders should stop acting as
It ought to be noted that the AU and Africanyepends on commitment of African states partiel they are above the law and beyond reproach.

leaders have not always condoned impunity. - anq non-states parties to enforce the arrest wai€y should emulate the DRC's example of ar-

In July 2006, the AU called on Senegal to progants. Africa has more to lose by having peopl€Sting and surrendering suspects to the court.
ecute former Chadian president Hiss=ne Habiike Al-Bashir on the continent. It is about time"iS would drastically boost the image of Africa.
2on behalf of Africa® In the same year, Presidentbat a few African states stood up to him ands illustrated above, African leaders have proved
Eileen Johnson Sirleaf of Liberia and Olusegwestablished a task force aimed at handing hifhat they can demand accountability for their
Obasanjo of Nigeria called for the arrest andver to the ICC. Only then will the AU's imageoWn. What needs to be done now is to boost ef-

surrender of Charles Taylor to the Special Court forts through more arrests of ICC suspects before
more time goes to waste.



ICC ELECTIONS ON THE SPOTLIGHT AT THE 10TH ASSEMBLY OF STATES

PARTIES

FROM 12 TO 21 December 2011, the Inter-
national Criminal Court held the 10th session
of its annual Assembly of States Parties (ASP)
to the Rome Statute at the UN headquarters in
New York. "e ASP is a pivotal event for the Co-
alition, which has participated in ASP sessions
since they began.

"e Coalition prepared and coordinated its
advocacy well in advance of the session itself,
undertaking bilateral and multilateral discus-
sions with states parties on issues of particular
importance, including encouraging su+cient
Inancial resources for the Court, strengthening
cooperation, encouraging complementarity ef-
forts and universality, as well as support for and
strengthening of the Court's public information
and outreach e&orts. In addition the Coalition,
through its campaign on elections, sought to en-
sure the nomination of the most quali'ed judges
for the judicial elections at the ASP. "e Coali-
tion also advocated that the Search Committee
for the Prosecutor of the ICC be transparent to
the greatest extent possible in its identi!cation
of possible candidates for the next prosecutor.

ICC Prosecutor-Elect Fatou Bensouda shaking hands with William Pace, convener of the Coalition
for the ICC. Credit: Solal Gaillard/Coalition for the ICC

Nigerian ICC Judge Chile Eboe-Osuji sworn
in on 9 March 2012 at a ceremony held at the
ICC. Credit: ICC-CPI

- Current ICC Deputy Prosecutor Fatou Ben-

-"irteen African State Parties made state- as well as an additional >2,200,000 to replen-

ments at the General Debate. Among them,ish the ICC's Contingency Fundbadditional
the president of Botswana, Seretse Khama lafinances available to the Court as a last resort.
Khama, expressed strong support for the ICESweden announced a voluntary contribution
and denounced African states' refusal to coop-of 10 million Swedish kronabapproximately
erate with the Court. In addition, 12 civil soci- >1.1 millionBto the Trust Fund for Victims,
ety organizations made statements, includingthe largest in the history of the Fund.

the Ivorian Coalition for the ICC .

souda ("e Gambia) was elected to be the nex For more information on the 10th

prosecutor for a nine-year term beginning oreSleUNERUENaSIAYEEELRTEIRIT
16 June 2012. Tanzanias Chief Justice | {ROUELUCHERRTEEICEliRIMeylel]
hamed Chande Othman was among the otheelfs/duleleE= sy

contenders for the position.

- Chile Eboe-Osuiji (Nigeria), former legal ad-

visor to the UN high commissioner for hu-
man rights, was elected as an ICC judge for a

More than 100 NGO representatives from nine.year mandate which started on 11 March

around the world, including from C*te d'Ivoire,

2012. Eight additional African states nomi-

the Democratic Republic of Congo, Kenya, Ni- hated candidates to the ICC judicial elections:
geria, Rwanda, South Africa, Sudan and Ugandagrkina-Faso, the Central African Republic,
contributed to discussions through side events,ihe Democratic Republic of Congo, Maurita-
statements and position papers. "e ASP rep- nig Niger, Nigeria, Sierra Leone and Tunisia.
resents an important event providing African. Ghanas ambassador and permanent represen-
NGOs a forum to ensure that their voices asiative to the UN, Ken Kanda, was elected as

stakeholders are heard. "e next ASP will take gne of the two vice presidents of the ASP for a
place on 14-22 November 2012 in "e Hague three-year term.

("e Netherlands). "e outcomes of the 10th . \ile the Court had requested a budget o
ASP are the following: approximately >122 million for 2012, the As-
sembly only approved a >108,800,000 budge

—

Ghanian ASP Vice President Ken Kanda.
Credit: AMIP News

CONTINUED ON PAGE 10



ICC ELECTIONS ON THE SPOTLIGHT AT THE 10TH ASSEMBLY OF STATES
PARTIES

a must express disappointment that, while Afrina@mbers of the ICC express suppo
for the Court during the annual sessions of theeiusly of States Parties such as t
one, there has been little evidence of such sujppaiéctice. Instead most African stat
parties have tended to shy away from publicly défgrthe credibility and integrity of
the Court. [¥4] | specilcally note with regret that the recent summit held in Malabd
Equatorial Guinea in June 2011, the African Un@mélly decided not to cooperate
with the ICC over the indictment and arrest warsaissued against some leaders. "i
decision is a serious setback in the battle agatipshity in Africa and undermines ef-
forts to confront war crimes and crimes against aaity which are committed by somé
leaders on the continent?

b Seretse Khama lan Khama, president of Botswa

aWe as Ivorian civil society are deeply concerned about the re-
stricted budget allocated the ICC for 2012. "is, in our view, could
lead to the Court's inability to carry out its work e&ectively in C*te
d'lvoire as well as to ensure continued and critically important en-
gagement with civil society and governments in Africa as well as
the AU bloc, not to mention its ability to undertake investigations
in other parts of the world where justice by the ICC is truly needed.
"at would be a crying shame so early in the Court's existence?

PAli Ouattara, Ivorian Coalition for the ICC

a"e election of Fatou Bensouda as next ICC chiefgecutor is a positive devel
opment. One could wonder if she will be a high-peoand very public prosecu
tor like Luis Moreno-Ocampo or if she will insteleelep a low pro!le. It will be
interesting to see how well she will resist presfem African states that largel
supported her in her election. She will need to dlestrate the independencd
of the Court. She will inherit the Kenyan casesragmoany others and will facd
high expectations®

DGeorge Kegoro, ICJ-Kenya

aSweden's voluntary contribution to the Trust Fund for Victims is condable. We hope more
countries will follow its lead. With the end of the Lubanga trial, the Fuaydbe necessary to pro-
vide reparations for the numerous victims of crimes committed in Ituri, DRC. Wislénportant
to provide reparation, it is equally important to !gure out how to préxsuch horrible crimes and
save lives®

BJean-Paul Olowa, Centre pour le D!veloppement Rural au Congo (CEDER)




INTERVIEW WITH ICC DEPUTY PROSECUTOR AND PROSECUTOR-ELECT

FATOU BENSOUDA

ICC Deputy Prosecutor and Prosecutor-Elect
Fatou Bensouda. Credit: ICC-CPI/Max Koot.

CALENDAR OF EVENTS 2012

MAYJUNE

- 29 May-1 Junel6th Bi-Annual Strategic Meeting between ICC o+cials and
NGOs hosted by the ICC. "is meeting is an important forum for dialogue
between the ICC and the civil society monitoring the work of the Court closq
and on a continuous basis, to address all aspects of the Court's work releval
NGOs. LocationtCC Headquarters, !e Hague, !'e Netherlands.

- 23-30 Junel19th Summit of the African Union Locatiofhddis Ababa, Ethiopia.

- 28 May- 31 MaySymposium on @African perspectives on the challenges and
opportunities for the new ICC Prosecutor® hosted by the Institute for Securit

Studies. Locatior€ape Town, South Africor more information, visitttp://
www.issafrica.org/pgcontent.php?UID@31258

- 29 May-8 Junel7th International Investigator Course provided by the Institut
for International Criminal Investigations:. Locatide: Hague, !e Nether-
lands For more information, visitttp://www.iici.info/pages/index.php

- 18-22 JuneCourse on Documentation of Scenes of War Crimes and Human
Rights Violations provided by the Institute for International Criminal Investigg
tions. LocationSouth AfricaFor more information, visihttp://www.issafrica.
org/anicj/eventitem.php?EID @589

http://coalitionfortheicc.org/documents/
Fatou_Bensouda_Full_Interview_eng.pdf

The ICC is and will
always be with the real
victims and will act to
protect their well being
no matter which conti-

nent they are from.

JULY/AUGUST

- 9-10 August: Africa Regional Forum 2012, the largest

gathering of the international legal community ifriéa
hosted by ISS African Network on International desti
Location:Kampala, Ugandd:or more information, visit
http://www.issafrica.org/anicj/eventitem.php?EID@59(

- 13-25 Augustintensive courses on human rights and

international criminal law at the Protestant University
of Congo. LocatiorKinshasa, Democratic Republic of

CongoFor more information, contact Eugene Bakamd
clubdesamisdudroitQhotmail.com

- 26-29 August 2nd IAP African and Indian Ocean

Regional Conference: 2Partners in upholding the rule
of law® hosted by ISS African Network on Interna-
tional Justice. LocatioMauritius. For more informa-
tion, visit http://www.issafrica.org/anicj/eventitem.
php?EID@591
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CELEBRATING 10 YEARS OF JUSTICE

Publications and other resources related to the
10th anniversary celebrations can be found at:
http://coalitionfortheicc.org/?mod@icc-10than-

niversary.
advocacyQ

coalitionfortheicc.orgso as to maximize public-
ity and partnerships around this important date.



